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The opinion in support of the decision being entered today
(1) was not witten for publication in a |l aw journal and
(2) is not binding precedent of the Board.
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Thi s deci sion on appeal relates to the final rejection of

claims 1-13. Cains 14-15, all the other clains remaining in

appel l ants’ application, stand withdrawn from consi deration as

bei ng drawn to non-el ected inventions and, thus, are not
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The clains on appeal are directed to multi-I|ayered
nmedi cal grade tubing including two | ayers which are each
conposed of particul ar pol yner bl ends which do not include PVC
or DEHP. According to appellants’ specification, the clained
pr oduct
possesses essential characteristics required for use as
medi cal grade tubing while not having di sadvant ages associ at ed
wi th use of DEHP-plasticized PVC tubing. Cdaim1l, the sole
I ndependent claim is illustrative of the subject matter on
appeal :

1. A nedi cal grade tubing conprising a nultilayer
coextruded structure that does not include PVC or DEHP
including a layer conprising a blend of pol yurethane and
pol yester, a tie layer and at |east a | ayer conprising a blend
chosen fromthe group consisting of: polypropyl ene,
et hyl enevi nyl acetate, and pol yuret hane; pol ypropyl ene and
styrene- et hyl ene- butyl ene-styrene; pol ypropyl ene, styrene-
et hyl ene- butyl ene-styrene, and et hyl enevi nyl acet at e;
pol ypropyl ene, ethyl enevinyl acetate, styrene-ethylene-
butyl ene-styrene, and thernopl astic pol yester el astoner;
pol ypr opyl ene, ethyl enevinyl acetate, styrene-ethyl ene-
but yl ene-styrene, thernoplastic polyester elastonmer, and
pol yur et hane; pol yester, thernoplastic pol yester el astoner,
and pol yur et hane; pol yurethane and pol yester; and
pol ypr opyl ene, styrene-ethyl ene-butyl ene-styrene, and
pol yur et hane.

The sole reference relied upon by the exam ner under
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35 US.C 8§ 103 is:

Morishita
1990
(Japan)

02- 283346

Nov.
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The follow ng rejections are before us:
I. dains 1-13 stand rejected for obvi ousness under
35 U.S.C. § 103 in view of Mrishita.
1. dains 1-13 stand rejected under 35 U S.C. §

112, paragraph 2, for indefiniteness®.

We first consider the rejection under 35 U.S.C. § 103.
Based on the record before us, we agree with appellants
essentially for the reasons presented in their Brief and Reply

Brief that the exam ner has failed to establish a prim facie

case of obviousness. Accordingly, we shall reverse the
subj ect rejection.

We are of the view that appellants have correctly pointed
out the limtations of the Mrishita disclosure. As
adequat el y expl ai ned by appellants, there is no suggestion in
Morishita to do what appell ants have done, nanmely to construct
mul til ayer nedical grade tubing with two | ayers conposed of
speci fic polynmer blends, and which does not include PVC or
DEHP in its |layered structure. In this regard, we recognize

that sonme of the Morishita exanples (Figures 4 and 8) may

The 35 U.S.C. 8 112 rejection was applied as a new ground
of rejection in the exam ner’s Answer.
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suggest a nulti-layer tubular structure in which nore than one
| ayer nmay be conposed of a blend of different polyners.
However, in those particular instances PVC is used as one of
the pol yneric conponents; whereas PVC is explicitly excluded
by appellants’ clainms. W find no teaching or suggestion in
Morishita that sonme ot her polyner be used in place of the PVC
conmponent in those exanples. While the exam ner refers to a
list of other polyners at page 8, paragraph 2, of the
Morishita English translation, we agree with appellants that
the list sinply identifies alternative first materials and
second materials, i.e. alternatives to polyester as "the first
material” of an inner |ayer and to pol yurethane as "the second
material” of an outer layer. On its face, the cited paragraph
does not refer to polynmer blends nor suggest that sone other
pol ymer be used in place of the PVC of Figures 4 and 8.

As for the 35 U.S.C. §8 112 rejection, we note that
appel l ants subm tted an anendnent on May 26, 1995 (Paper No.
17) to delete the offending repetitious portion of claiml.
The amendnment has been entered. Accordingly, it woul d appear
that the subject rejection has been obviated by the anendnent.

Therefore, the rejection is reversed.

6
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For the foregoing reasons,

isS reversed.

M_C: hh

REVERSED

MARC L. CAROFF
Adm ni strative Patent Judge

EDWARD C. KI M.I N
Adm ni strative Patent Judge

CHARLES F. WARREN
Adm ni strative Patent Judge
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